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BACKGROUND 

[1] The plaintiff, Phillip Sommerville, was injured in a motor vehicle collision on 

November 23, 2015. The defendants admit liability. The major issue in assessing 

damages is whether a pre-existing condition caused at least some of the plaintiff’s 

current physical problems. 

[2] The plaintiff is a 66-year old retired Royal Canadian Mounted Police corporal. 

He retired at the age of 55 in 2006 after 35 years on the force. He said he 

experienced low back pain while he was working, but that pain ended after he retired 

and he no longer had to wear a heavy gun belt. 

THE ACCIDENT 

[3] The collision occurred on a snowy day when the plaintiff was driving east on 

Highway 1 from his home in Salmon Arm to Sicamous, British Columbia. He testified 

that as he came over a hill, he saw that the defendants’ truck, travelling in the 

opposite direction, was losing control and would not stop. The plaintiff said he tried 

to steer his car as far to the right as possible to avoid a collision, but a steep bank 

limited his ability to do that. 

[4] The two vehicles collided almost head-on, causing severe damage to the 

front of both of them. Ambulance attendants removed the plaintiff from his vehicle 

and took him to the hospital in Salmon Arm. He was discharged with pain 

medications later that day. 

EVIDENCE 

[5] The plaintiff testified that in the following weeks he had extreme neck pain, 

along with headaches and numbness in his right leg. During this time, he said he 

spent most of his time either in bed or lying on the floor. By early January 2016, he 

began to experience increasing low back pain. 

[6] A CT scan taken on January 9, 2016, showed a fracture at the C2 level in his 

neck and a compression fracture of the L4 vertebrae, along with degenerative 

changes throughout the lumbar spine. The fractures had not been diagnosed on the 



Sommerville v. Munro Page 3 

day of the accident, but there is no dispute that the accident caused them. The 

degenerative changes were pre-existing. 

[7] After the CT scan, the plaintiff had to wear a hard collar for 12 weeks to 

immobilize his neck 24 hours a day, except in the shower, then on a more limited 

basis for a further two weeks. While wearing the collar, he had to attend at the 

hospital weekly for x-rays. 

[8] In June 2016, the plaintiff had the first of six facet block injections for relief of 

back pain. The results of these treatments have varied. They have generally 

reduced pain to what the plaintiff calls “a tolerable level” for a month or two, with pain 

increasing after that. In one case, the treatment provided no relief at all. In March 

2017, he was hospitalized for back pain for five days. After that hospitalization, he 

was bedridden for a further two weeks then could only walk with the aid of a walker 

until the early summer of 2017. 

[9] At trial, the plaintiff said he continues to have back pain and described his 

normal level of pain as about five on a scale of 10. He also has right leg pain that 

spreads into his groin. He said he can be quite comfortable when sitting in a chair, 

but getting up or any movement of the head or neck causes pain. 

[10] The plaintiff’s neck has healed, but with restricted ability to turn his head to 

the left. It has also left him with a slight deformity in which his head permanently tilts 

to the left. Physiotherapy to the neck is effective for relief of headaches. While the 

plaintiff said he still has neck pain, he said it is hardly noticeable compared to the 

ongoing low back pain. 

[11] The plaintiff testified that before the accident, he was an avid walker andhe 

would walk five kilometres at least three times in an average week. Now his walking 

tolerance is limited to the point he must stop frequently and he often uses a cane. 

His next-door neighbour, Daniel Renaud, testified that since the accident he has not 

seen the plaintiff walk more than 100 yards. Another friend, David Cockram, said 
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that when he sees the plaintiff walking across a street he looks like he has aged 15 

years. 

[12] Prior to the accident, the plaintiff said he enjoyed river fishing, which included 

wading into rivers and walking on slippery stones. Today, he is unable to do that and 

would not even be comfortable getting into a small boat. He is not able to play the 

racquet sports he formerly enjoyed. He is still able to play pool, although it is difficult 

to bend down and he has to sit and rest between shots. 

[13] A major activity for the plaintiff after his retirement and before the accident 

was construction and renovation work at his home and the homes of friends. This 

included patio construction, flooring, tiling, drywalling, and stonework. He said he is 

no longer able to do any of that kind of work, or even normal home maintenance or 

gardening. The burden of that work now falls on his wife, Jennifer Sommerville, 

along with most of the shopping and cooking he used to do. 

[14] The plaintiff’s evidence of his current limitations is consistent with the 

evidence of Ms. Sommerville, Mr. Renaud, Mr. Cockram, and another friend, Daniel 

Shields. They also described personality changes, saying the plaintiff has become 

short-tempered, irritable, and highly critical of others. Mr. Cockram said that if he had 

met the plaintiff now for the first time, he would not have him as a friend. Mr. Shields 

said some of their mutual friends no longer want to be near the plaintiff. 

[15] As at the date of trial, the plaintiff was scheduled for a rhizotomy procedure. 

Dr. Steven Helper, a specialist in physical and rehabilitative medicine (physiatrist), 

explained that this involves burning a portion of the nerve that carries pain signals 

from the injured joints to the brain. He said the procedure relieves pain for about 

70% of patients who have it and the relief generally lasts for between six months and 

two years. More than half require a repeat procedure at some point. 

[16] Dr. Helper said the prognosis for the plaintiff’s back is “uncertain”. As for the 

neck, Dr. Helper said the prognosis is “guardedly optimistic” but “intermittent mild 

symptoms” are unlikely to end completely. 
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[17] There is no question that the plaintiff suffered major trauma in the accident. 

The defendants do not dispute his evidence of symptoms and limitations, but say 

that he is overweight, in his sixties, and was previously engaged in back-breaking 

labour despite pre-existing back problems. They say there is at least a measurable 

risk that he would have suffered similar back pain even if the accident had never 

happened. 

[18] The defendants rely on the opinion of Dr. Julio Padilla, a neurosurgeon, 

whose report says the accident disabled the plaintiff for at least six months, but the 

spinal fractures are stable and the ongoing pain is the result of the progressing, pre-

existing degenerative condition. 

[19] On cross-examination, Dr. Padilla agreed that, as a matter of logic, the 

accident likely contributed to the plaintiff’s current pain, but the degree of that 

contribution is impossible to quantify. He also agreed that it is impossible to predict 

when degenerative changes shown on an x-ray or CT scan will become 

symptomatic and it is reasonable to assume trauma will cause symptoms to appear 

sooner than they otherwise would. 

[20] In closing argument, counsel for the defendants conceded that the accident 

“triggered” the onset of pain. 

[21] Dr. Helper agrees there are multiple causes for the plaintiff’s current pain, but 

injuries caused by the accident are “a significant contributing factor” to the plaintiff’s 

back and leg pain. Although there was a previous history of some low back pain, he 

says the plaintiff would be unlikely to have his current symptoms but for the accident. 

[22] Dr. Helper relies in part on the fact that the facet block injections provided 

some relief. That shows the lumbar facet joints are a significant source of the 

plaintiff’s pain, which is consistent with the spinal fracture he sustained in the 

accident. He said the degenerative or arthritic changes in the low back would not 

necessarily have caused pain to the facet joints in the absence of the accident. 
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[23] While Dr. Helper said that a degenerative spine can become painful with 

trauma, he agreed on cross-examination that such trauma could also come from 

activities like lifting or twisting. 

[24] Based on the medical evidence, it is likely that the plaintiff’s current pain 

comes partly from areas of the spine injured in the accident and partly from areas 

that were already compromised. However, I also accept the plaintiff’s evidence that, 

in the years between his retirement and the accident, any back pain he had was not 

significant. It clearly did not limit his activities. 

[25] The fact that severe back pain began so soon after the accident supports the 

inference, which the defendants concede, that the accident caused the pre-existing 

condition to become symptomatic. While the plaintiff was clearly at risk for increased 

back pain, there is no evidence that it was likely to develop either as quickly or to the 

same degree. 

[26] While the existence of that risk does not diminish the causal link between the 

accident and the plaintiff’s injury, the Court must consider it in the assessment of 

damages. The defendants are not required to compensate the plaintiff for any 

debilitating effects of a pre-existing condition that the plaintiff would have 

experienced anyway: Athey v. Leonati, [1996] 3 S.C.R. 458 at para. 35. A weakness 

inherent in a plaintiff that might realistically cause or contribute to the loss claimed 

regardless of the tort is a contingency that should be given weight according to its 

relative likelihood: T.W.N.A. v. Clarke (Ministry of Indian Affairs), 2003 BCCA 670 at 

para. 48. 

[27] The defendant relies on Yannacopoulos v. Cronk, 2015 BCSC 1154 

[Yannacopoulos] and Corrado v. Mah, 2006 BCSC 1191 [Corrado]. Those cases 

involved plaintiffs who were respectively 55 and 61 years old at the time of trial. Both 

had pre-existing degenerative conditions of the spine that the court found created a 

risk of disabling pain even without the accident. In each case, the court reduced 

damages by 25% to reflect that contingency. 
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[28] However, it appears that in both cases there was evidence that the pre-

existing condition was already having more of an impact before the accident than is 

the case here. In Yannacopoulos, the court referred to pre-accident clinical records 

documenting complaints of back pain over a period of seven years before the 

accident, including periodic massage therapy treatments. In Corrado, the plaintiff 

had approximately 45 massage therapy treatments in the 17 months preceding the 

accident. No similar evidence exists in this case. 

[29] On the evidence available, I find that any back pain the plaintiff may have 

eventually experienced in the absence of the accident was very unlikely to become 

as severe or have the same functional impact as the pain he now has. While some 

contingency deduction is required, I find that it should be modest and assess it at 

10%. 

[30] The effects of the plaintiff’s injury have been truly life changing. They have 

devastated his active retirement lifestyle and left him incapable of the activities he 

most enjoyed. Although there are some prospects for improvement in his severe 

pain, those prospects are uncertain and he is unlikely to ever be permanently free of 

pain. His injury led to a change in his personality, with negative effects on his 

marriage and friendships. 

NON-PECUNIARY DAMAGES 

[31] Non-pecuniary damages must be assessed on the individual facts of each 

case and on factors such as those referred to by the Court of Appeal in Stapley v. 

Hejslet, 2006 BCCA 34 [Stapley] at para. 46. Previous cases involving similar 

injuries can provide useful guidance, but are not determinative. 

[32] The plaintiff relies on Churath v. Cheema, 2016 BCSC 2303; X. v. Y., 2011 

BCSC 944; Pololos v. Cinnamon-Lopez, 2016 BCSC 81; and Courdin v. Meyers, 

2005 BCCA 91. The awards of non-pecuniary damages in those cases ranged from 

$125,000 to $200,000. 
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[33] The defendants reliy primarily on Yannacopoulos, where the court awarded 

$80,000, then made a 25% deduction for the presence of the pre-existing condition. 

However, even before making the contingency deduction, the court referred to 

difficulties that were already “present and manifest” at the time of the accident in 

establishing the base award. 

[34] I have considered the cases put forward by both parties and the general 

considerations referred to in Stapley and find an appropriate award of non-pecuniary 

damages in this case to be $150,000, less a 10% reduction for the pre-existing 

condition. The net award for non-pecuniary loss is therefore $135,000. 

COST OF FUTURE CARE 

[35] Kimberley Long is an occupational therapist who performed a functional 

capacity evaluation on October 25, 2017. This was at a time when the plaintiff was 

still reporting some benefits from his most recent facet block. Nevertheless, the 

assessment generally confirmed the plaintiff’s evidence of his physical limitations. 

[36] Ms. Long makes a number of recommendations for the cost of future care, 

including medication, ongoing therapies, and replacement services for the yard work 

the plaintiff can no longer do. I find most of these recommendations to be reasonably 

necessary in order to restore the plaintiff to his pre-accident condition, insofar as that 

is possible. They are justified by the medical evidence that indicates the degree of 

the plaintiff’s disability. 

[37] The one exception is Ms. Long’s recommended expenditure of $2,800 a year 

for the services of skilled labourers to perform home maintenance and upgrades. 

While I accept that some home maintenance will be necessary from time to time, 

I understood from the plaintiff’s evidence that he had largely completed the major 

upgrades and renovations to his home before the accident. I would reduce the 

recommend amount by 50%. 

[38] An economist has calculated the present value of Ms. Long’s 

recommendations to be $84,592. The above reduction in the amount for labour 
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services reduces the total by $12,832. The resulting amount of $71,760 must be 

further reduced by the same 10% contingency reduction applied to the award for 

non-pecuniary damages in order to reflect the risk that progress in the plaintiff’s 

degenerative condition would have made some or all of these interventions 

necessary in any event. In the result, I award $64,584 for the cost of future care. 

LOSS OF CAPACITY 

[39] The plaintiff also seeks an award of $40,000 for loss of capacity to perform 

household and yard work. In Westbroek v. Brizuela, 2014 BCCA 48 [Westbroek], the 

Court of Appeal said at paras. 74 and 76: 

[74] … In O’Connell v. Yung, 2012 BCCA 57 at paras. 59−68, this Court 
clarified that homemaking costs, properly considered, are awarded for loss of 
capacity and are distinct from possible future cost of care claims. An award 
ordered for homemaking is for the value of the work that would have been 
done by the plaintiff but which he or she is incapable of performing because 
of the injuries at issue. The plaintiff has lost an asset: his or her ability to 
perform household tasks that would have been of value to him or herself as 
well as others in the family unit but for the accident. This is different from 
future care costs where what is being compensated is the value of services 
that are reasonably expected to be rendered to the plaintiff rather than by the 
plaintiff.  

… 

[76]  As noted in O’Connell damages for loss of capacity to complete 
homemaking tasks are not dependent upon whether replacement costs are 
actually incurred because what is being compensated is the loss of capacity 
itself. In contrast, damages for future cost of care are “directly related to the 
expenses that may reasonably be expected to be required” (O’Connell at 
para. 67) and cannot be awarded should no such reasonable expectation of 
an actual future expense be found. In the instant case, the evidence supports 
an award for the loss of capacity to perform certain homemaking tasks; 
however, I agree that this award should be approached conservatively. 

[40] Although the court in Westbroek reiterated that an award for loss of 

homemaking capacity is not dependent on whether costs are actually incurred, the 

amount awarded was based on an estimation of the cost of replacement services. 

[41] In O’Connell, at para. 65, the Court of Appeal cited Professor Cooper-

Stephenson in Personal Injury Damages in Canada, 2d ed. (Scarborough: Carswell, 

1996) at 315: 
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The claim for loss of homemaking capacity is for the loss of the value of work 
which would have been rendered by the plaintiff, but which because of the 
injuries cannot now be performed. The plaintiff has lost the ability to work in a 
manner that would have been valuable to her- or himself as well as to others. 
The claim is not the same as that under future cost of care, which is for the 
value of services that must now be rendered to the plaintiff. It is true that the 
two claims may overlap—just as the normal claim for loss of earnings and 
cost of care may do so—because the cost of care claim may include items 
which the plaintiff-homemaker would have performed but for the accident. 
However, a large portion of homemaking involves the performance of work 
for others, namely, the family unit, and in many cases the claim for loss of 
homemaking capacity is wholly distinguishable from that for cost of care, 
particularly if the plaintiff is hospitalized. The loss is a “negative” loss, in the 
sense that it is the loss of something the plaintiff would have had (her 
homemaking work) but which she now does not have because of the 
accident. This places it squarely under the head of loss of working capacity. 
In contrast, the expense of services provided by others to care for the plaintiff 
are “positive” losses—the addition of an extra expense—and they clearly fall 
under cost of care. 

[Emphasis added] 

[42] As I understand those authorities, the Court may make an award for loss of 

housekeeping or similar capacity to reflect a loss that is not otherwise included in an 

award for cost of future care. Because the award is for the loss of a capacity, it does 

not matter whether replacement costs will actually be incurred. 

[43] However, that does not mean an award can or should be made when the 

relevant replacement services have been included in the cost of future care. The 

Court must be aware of the “overlap” that Professor Cooper-Stephenson refers to 

and be careful to avoid double recovery. 

[44] In this case, the cost of future care award includes replacement services for 

the yard work the plaintiff is no longer able to perform. That should not be duplicated 

by an award for the loss of the plaintiff’s capacity to perform that work himself. 

[45] Having said that, the future care award does not replace all of the household 

related activities that the plaintiff used to perform. For example, the evidence is that 

he also performed much of the cooking and grocery shopping and can no longer do 

so. In these circumstances, I award $10,000 for loss of capacity to perform 

household work. 
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IN-TRUST CLAIM 

[46] In the early months after the accident, when a hard collar immobilized the 

plaintiff’s neck, Ms. Sommerville had to help him get dressed, shaved him, and 

removed and replaced the collar when he showered. She also cooked his meals and 

drove him to various medical appointments. 

[47] The plaintiff was effectively an invalid at that point and Ms. Sommerville’s 

services included a significant element of what may be categorized as nursing. 

Fortunately, she was professionally qualified to do that work. At the time, she had 

not yet retired and worked three days a week as a nurse in a medical clinic. 

[48] She performed similar services, although perhaps to a lesser extent, during 

the plaintiff’s slow recovery from his hospitalization in the spring of 2017. 

[49] In the months following the accident, Ms. Sommerville also did all the 

shopping, cleaned the house, bought all the groceries, and did all the snow 

shoveling and other yard work. She has continued to be primarily responsible for 

most of those chores. 

[50] I find the work that Ms. Sommerville did to be over and above what would be 

expected from the family relationship and the plaintiff is entitled to an in-trust award 

to compensate her for those services. I agree with counsel for the plaintiff that an 

award of $10,000 is appropriate to properly recognize the time, quality, and nature of 

her services. 

SPECIAL DAMAGES 

[51] The plaintiff also seeks special damages of $21,021.19, of which the 

defendants agree to $6,830.59. I find that most of the balance properly reflects 

expenses incurred as a result of the accident, including the need to pay for 

landscaping and other major yard work that the plaintiff would otherwise have done. 

I do not accept the defendants’ submission that some of this work would have been 

beyond the plaintiff’s physical capacity even without the accident. While the plaintiff 

may have required some help, the evidence is that before the accident he could do 
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most of such work himself. When help was needed he was able to call on the friends 

he had helped with their own projects. 

[52] However, some of the special damages claimed are not recoverable. There 

are invoices for materials related to the landscaping projects and I agree with the 

defendants that the plaintiff would have incurred these expenses, totalling $1,555, in 

any event. There is also a claim for $2,579.52 for dental work. The plaintiff says this 

was for a tooth that he believes was broken in the accident, but there is no proof of 

that causal link. Finally, there is a claim for $707.48 for direct wage loss by 

Ms. Sommerville and I agree with the defendants that this should be reduced to an 

after-tax amount. In the absence of specific evidence on the applicable tax rate, 

I reduce it by approximately 25% to $530. 

[53] After deducting the amounts referred to in the preceding paragraph, I award  

special damages of $16,709.19. Because this is an award for expenses already 

incurred, there will be no deduction based on the pre-existing condition. 

SUMMARY 

[54] In summary, I award the plaintiff the following damages: 

Non-pecuniary damages 

(Net of deduction for the plaintiff’s pre-existing 
condition) 

$135,000 

Cost of future care 

(Net of deduction for the plaintiff’s pre-existing 
condition) 

$  64,584 

Loss of homemaking/yard work capacity $  10,000 

In-trust claim $  10,000 

Special damages $  16,709.19 

Total $236,293.19 

[55] Unless counsel need to make submissions on matters I am not aware of, the 

plaintiff will have costs at Scale B. 

“Smith J.” 


